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Introductions

• Who are you – Name

• Where do you work?

• What do you do?

• What is your  background & experience?

• What experience do you have of Commercial Leasing?
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Introduction to Commercial Leasing

• The substantial & growing land base of FNs can be a key 
ingredient of economic development for some FNs communities.

• The establishment of enterprises such as factories or 
condominiums increases employment & business opportunities for 
the community.

• Both on & off reserve, land management  laws & regulations affect 
how these project proceed
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What is FN Land Management on Reserve?

• Land management is the day-to-day management & 
administration of reserve lands, environment & resources.  

• It generally includes activities related to the benefit of use & 
development of land for individual, collective & economic 
purposes.
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Reserve Land

• As identified in the IA, reserve land is “a tract of land, the 
legal title to which is vested in Her Majesty, which has been set 
apart by Her Majesty for the use & benefit of a band”.

• Reserve Lands are different from other land in that legal title 
to reserve lands is held by the Crown rather than by individuals 
or organizations;

• FNs have a recognized interest in reserve land;

• The Minister must approve or grant most land transactions 
under the IA.
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Interest in Land

• Collective FNs Interest: 

• A FN as a whole has the right to the use & benefit of reserve 
land.  

• The collective interest of FNs in reserve lands cannot be 
transferred to another entity except by following strict 
statutory provisions.
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• Interest of Individual FNs Members: 

• Under the IA, individual members of a FN may be given 
allotments.  

• An allotment is the right to use & occupy a parcel of reserve 
land.  

• Allotments must be approved by the Band Council & the 
Minister.  

• Once approved, the individual allotment holder has “lawful 
possession” of a parcel of land & may be issued a Certificate 
of Possession as evidence of their right.  
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• Non-members can obtain rights to use or occupy reserve land 
by entering into leases or acquiring permits or licenses.  

• Leases, permits, & licences must be approved by the Band 
Council & the Minister & are issued by INAC.

• All allotments, leases, permits & licenses under the IA are 
registered in the Indian Land Registry System.
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Regulatory Gaps

• A regulatory gap is an absence of laws.  

• The gap was created accidentally by the division of law-
making authority between the federal & provincial 
governments in the Constitution Act, 1867.  

• This means that in some spheres, such as environmental 
protection & certain health safety issues, most laws do 
not apply on reserve.  
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Origin of the Gap
• The Constitution Act, 1867 (previously called the BNA Act) 

gives provinces the authority to make laws in regard to 
“property & civil rights.”  

• Section 91(24) of the Constitution Act to the federal 
parliament the power to make laws on two subjects:  

• “Indians” & “lands reserved for the Indians,” thereby 
shielding reserves from provincial laws that regulate lands.  

• As a result, provincial laws regulating land, such as the Land 
Titles Act or Residential Tenancies Act, do not apply to 
reserves, & there are no comprehensive, protective 
environmental laws for reserve lands.
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Land Regimes
• There are three land regimes FNs in Canada can operate within:

• RLEMP: Indian Act
• The RLEMP is a comprehensive land management program that funds 

FNs to manage all aspects of land, natural resources & the environment 
on reserve.   

• FNLM: Sectoral Self-Government
• FNLM is a sectoral self-government initiative that covers only land & 

natural resource management.

• Comprehensive Self-Government
• Self-government agreements set out arrangements for Aboriginal 

groups to govern their internal affairs & assume greater responsibility 
& control over the decision making that affects their communities. 
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Challenge #1: Test Your Knowledge?

1. What is land management?

2. How are reserve lands different than other lands?

3. What is a collective interest in reserve land?

4. What is a regulatory gap?

5. Name 3 land regimes currently available to management 
reserve lands?
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1. What is land management?

The day-to-day management & administration of reserve lands, resources &
environment.

2. How are reserve lands different than other lands?

Legal title is held with the Crown rather than an individual or organization

3. What is a collective interest in reserve land?

The FN as a whole has the beneficial interest in reserve lands/collective legal right 
to occupy, use & benefit from reserve lands

4. What is a regulatory gap?

Absence of law

5. Name 3 land regimes currently available to management reserve lands?

RLEMP; FNLM & Comprehensive Self-government
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Background: The Need for Leasing

• Ec Dev can provide both income & employment for members while 
maintaining environmental integrity & reflecting traditional values.

• Leasing allows the FN (or member(s)) to undertake projects or 
partner with qualified third parties to undertake projects.

• Leasing is a formalized legal process by which all parties involved 
contract to make use of a certain property for specified purposes, 
for a specified period of time, in return for a specified rent. 

• The lease (contract) outlines all the terms & conditions of the 
agreement by which all parties will conduct their affairs with 
respect to the specified property.

14



What is a Permit?

• A permit is a written document granting one person the non-
exclusive use of property for a specific purpose. 

• It does not create lawful possession of land nor does it 
demand exclusivity. 

• For example, a permit may be issued for an electric utility to 
erect hydro poles & run a wire across a piece of land but other 
people may also have a permit to use that land for agricultural 
purposes.
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What is a Lease?

• A lease is a written contract in which the lessor (landlord, in 
this case, the Crown) grants to the lessee (tenant) the 
exclusive right to the use & possession of the defined lands, 
for a stated period of time & for fixed payments (rents). 

• Leases are generally used for longer periods of time. 

• They are regarded as a higher form of agreement than a 
permit & provide greater security to both the tenant & the 
landlord. 
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• The rights granted by leases can be assigned from one tenant 
to another. 

• Although the right to assign a lease can be limited or 
controlled, INAC cannot be unreasonable about it.

• Leases cannot be cancelled “at will”.  

• They are legal contracts. 

• There must always be a good reason to cancel a lease.

17



• As a general rule Commercial Leases are used for larger 
business or industrial projects as compared the more modest-
sized Locatee Lease. 

• For example, the FN may want to lease out 50 hectares of land 
for a commercial development of an RV park for a duration of 99 
years. 

• In such cases, a Land Designation will be required.
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When to Use a Commercial Lease

• The intended use of a property to be leased is not the only 
determining factor in deciding whether to use a Commercial 
Lease or simply a Locatee Lease. 

• It may not always be obvious which type of lease to choose. 

• The following chart may be used as a general guide to 
determine when to proceed with a Commercial Lease. 

• Each case must be studied in light of the aims of the parties 
involved, the applicable regulations in effect, & the broader 
community needs
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Roles & Responsibilities
• There are numerous parties involved in a commercial lease of 

reserve land. 

• In addition to the Lessor (the landlord) & the Lessee (the 
tenant), there are:
• the FN Council, 

• INAC, 
• the LM & other officers, 
• surveyors, 

• appraisers, 
• environmental technicians; & 
• lawyers. 
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Responsibilities of the Lessee

• Lessees identify the lands suitable for the proposed uses as 
described in the proposal. 

• They ensure that the business plan for the proposed project 
is sound & that it justifies the investment required to make it 
an operating reality.

• Must fully inform themselves about the unique aspects of 
leasing reserve lands & be prepared to conduct their affairs 
in a manner acceptable to the FN community. 
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• Lessees are responsible for the commercial success of their 
projects. 

• They need to do their due diligence. 

• To protect their interests & their investments, they should 
appoint lawyers & other consultants who are qualified to do 
business with FNs & INAC.
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Responsibilities of Chief & Council

• The Chief & Council (C&C) have the major responsibility for good 
governance on their reserves. 

• The IA confers power on the Council as a collective body, in other 
words, to the C&C as ONE.

• The C&C have fiduciary obligations to the members related to lands & 
leases. 

• When Councils make decisions about collecting or spending money, or 
about dealing with lands, the Council must act in the best interests of 
the FN & must be loyal & prudent. 

• The Council must manage the lands in the best interests of the FN by 
ensuring that benefits derived from non-members using or living on 
reserve lands (e.g., rent) flow to the members, both now & in the 
future.
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C&C must provide the leadership & the 
social environment within the FN that lead 
to successful land use & economic 
development. 

Major projects require their active 
attention & informed decision-making & 
ongoing review.
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Responsibilities of the LM & Other Administrative 
Staff

• LMs or Officers owe a fiduciary obligation to their employer 
& to the FN that they serve. 

• They are a fiduciary because they have some decision-making 
authority over the FN’s assets & also over assets of minors & 
persons deemed “mentally incompetent” under the IA.

• LMs are empowered by the FN to be their agent with respect 
to Land Management. 

• The C&C rely on expertise, advice, & the diligent exercise of 
the responsibilities of the LMs to see that land management 
affairs are in good order.

26



• The LM is also the principal point of contact for both Lessees 
(tenants) & the INAC representatives involved in creating a 
Commercial Lease therefore LMs should be well trained, be 
professional in their approach, be good communicators, keep 
up-to-date in their knowledge of commercial leasing & the 
record keeping systems needed to manage leases over long 
periods of time.

• Other departments should be involved such as Environmental 
Management, Economic Development, & Planning. 

• Many commercial leasing situations are significant in scale, & 
often complex in nature. 

• It is the responsibility of all departments to be aware of, & 
where necessary, supportive of commercial leasing activities. 
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Responsibilities of INAC Staff

• The role INAC plays in leasing of reserve lands depends on 
the land regime in place at a particular FN. (Readers are 
referred to the section on Land Regimes elsewhere in this 
toolkit & to the Land Regimes Toolkit published by NALMA 
for more detail.)

• INAC headquarters is primarily responsible for setting the 
policies regarding leasing, maintaining national registries, & 
dealing with exceptional or politically complex cases. 
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• FNs will be dealing with the staff at the various INAC 
Regional Offices whom are expected to provide timely & 
professional service to the FNs undertaking commercial 
leases while also ensuring that departmental policies & 
regulations are being fully observed. 

• It is always a good idea to involve INAC early in the leasing 
process & to ensure that their representatives are fully 
informed & actively involved to reduce the risks of delays 
further down the line.
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Responsibilities of FNs Members

• By law & by tradition, members have a very real say in how the 
reserve lands are to be used. 

• This is best expressed generally by developing & ratifying a 
Community Land Use Plan. 

• Such a plan should also deal with Land Designations.  
(Designations are similar to zoning in non-reserve 
municipalities.)
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• Members should have access to all relevant information 
concerning major land planning initiatives, attend information 
meetings & present their questions & concerns.

• Members have the responsibility to be informed & to vote.

• Commercial leases often last a lifetime or more & affect the 
well-being of several generations. 

• Members need to hold their elected representatives 
responsible over long periods of time & demand that 
monitoring & compliance is professionally done.
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Challenge #2

Word Association
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Legislative Issues

• Commercial leases are not created in a vacuum. 

• They must be in conformity with the larger planning 
themes of the community.

• The following chart illustrates the many areas of 
concern & the planning components that must be 
addressed under the general theme of  “Land 
Management on Reserve”. 
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Why the Crown?

• The essential starting point for any discussion relating to 
reserve lands is the Constitution Act 1867:

• Section 91(24) of the Constitution Act 1867 provides that “ 
Indians & Lands Reserved for Indians” are a federal 
responsibility.

• “Reserve”: a tract of land, the legal title to which is vested in 
Her Majesty, that has been set apart by Her Majesty for 
the use & benefit of a band.
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Statutory Authority

• The authorities which allow leasing of reserve land are 
subsections 53(1)(b), 58(1)(b) & (c), & 58(3) of the Indian Act. 

• When choosing the appropriate authority keep in mind that 
reserve land may be allotted or unallotted. 

• Allotted land is land that the FN Council has allotted to a 
specific FN member pursuant to the Act, possession of which is 
generally evidenced by a certificate of possession. 

• Unallotted land is reserve land not lawfully in the possession of 
an individual member. 
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• The choice of the appropriate statutory provision will depend 
on whether the land to be leased is allotted to an individual or 
not.

• Section 53(1) The minister or a person appointed by the 
minister for the purpose may, in accordance with this act & 
the terms of the absolute surrender or designation, as the 
case may be …

(b) Manage, lease or carry out any other transaction affecting 
designated lands 
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• Section 58(1) Where land in a reserve is uncultivated or 
unused, the Minister may, with the consent of council of the 
band…

(c) Where the land is not in the lawful possession of any individual 
grant for the benefit of the band a lease of that land for 
agricultural or grazing purposes.

• In addition, the following provisions of the Indian Act guide 
leasing of reserve land:

• Section 37(2) Except where this Act otherwise provides, lands in 
a reserve shall not be leased nor an interest granted in them until 
they have been surrendered to Her Majesty pursuant to 
subsection
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Obtaining a Lease on Reserve Lands
• When considering a lease on FNs land, identify whether the 

band council, individual band members, a band corporation, or 
any combination of these stakeholders must be consulted & 
involved in the negotiations.

• Any large-scale development on the reserve may involve 
discussions with provincial or local governments, particularly 
in areas such as highway access, utilities & services. 

• If the FN does not have a municipal service agreement with 
its neighbouring municipality, that municipality will likely want 
to have a significant say over the type & scale of development 
on reserve as a condition of contracting for services.
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• Determine if the land is band land or CP held land (allotted 
land or locatee land).

• Community Land Use Planning go a long way to ensure that 
leasing problems are minimized.

• Confirm the status of the land being considered for leasing 
by searching the ILRS to determine whether there are other 
interests that may affect the lands. 

• INAC has a Commercial Lease template, the Commercial Lease 
Precedent (CLP), 
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• Once the regime & type of interest sought are identified, 
determine what legislation applies, who the relevant 
stakeholders are, the status of the parcel of land & obtaining 
the lawyers, consultants & experts to carry out the required 
steps. 

• A variety of FN bylaws applying to non-Indians may have been 
passed that deal with zoning, with the construction, repair & 
use of buildings. Before any development begins, copies of FN 
bylaws should be reviewed by qualified lawyers. 

• FNs may have also passed tax bylaws. Favourable zoning & tax 
treatment by the FN may provide incentives to develop on 
reserve, & should be carefully examined.
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"Sustainable development is development 
that meets the needs of the present 
without compromising the ability of 

future generations to meet their own 
needs".
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Sustainable Development
Sustainable development is achieved by balancing economic, 
social, environmental, & cultural goals within the community:
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• Social - how the community works together, the caring for 
the elders, the quality of life, the level of crime, the 
availability of recreation facilities & programming, & an 
overall respect for the land, the community & the 
environment.

• Economic - cost of living & wages, the variety of employment 
opportunities, revenues generated by resources, leases & 
other sources & the capital costs required to keep the 
community viable & any economic decisions must take into 
consideration the social & environmental considerations.
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• Environmental - biophysical health, protection of sacred or 
traditional areas, provision of potable water, collection & 
treatment of sanitary sewer, storm water management & the 
mapping of flood plains, the management of solid waste, the 
stewardship of the land, the accountability of the decision 
makers & the conservation & protection of natural resources.

• Cultural - tangible & intangible, embodies many socio-cultural, 
economic, & environmental dimensions of a community; 
reflects & enables community relationships, accomplishments, 
challenges, & hopes.
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• To achieve sustainable development, FNs must take a 
comprehensive view of the long term - not next year, but 20 
or 30 years down the road.

• In the sustainable development model all the elements are 
tied together forming a balance or equilibrium. 

Key cultural elements in a community can be used as anchors 
for policy & planning efforts to ensure culture resources are 

integrated as a pillar of the community sustainability. 
Identifying a communities key cultural elements & 

integrating this knowledge into the broader context for 
action is a basic step in community cultural planning & 

policymaking. 
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Land Stewardship
• Land stewardship is the practice of carefully managing land 

usage to ensure natural systems are maintained or enhanced 
for sustainability for future generations. 

• The guiding principles:

• Caring for the system as a whole. Understanding the fundamental 
roles & values of natural systems, building up biological fertility 
in the soil, incorporating an understanding of the ecological 
cycles on the landscape.

• Resource conservation. Maximizing efficiency & striving to 
reduce the one-time consumption of renewable & non-renewable 
resources. Aiming for long-term optimization versus short-term 
maximization of production.
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• Maintaining building & enhancing stability in nature. Maintain & 
encourage natural biological diversity & complexity. Maintaining 
natural areas & functions on the land such as wildlife habitat 
conservation.

• Cultural values & ethics. Caring for the health of the land for 
future generations & long-term economic stability. The link 
between civilization, urbanization, & the land base & ecosystems 
that are vital to survival. The intrinsic value & right to exist all 
life on earth.
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Challenge #3

Criss Cross Puzzle
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Some Preliminary Considerations

• Identify the Land Regime you are operating under.  (The 
processes are different.)

• The next consideration:

• whether the unallocated band lands are designated lands or not, 
or 

• whether the lands are CP lands, i.e., allotted to a locatee. 
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Communications

• The proponents of the commercial lease must be prepared to 
communicate fully with all parties affected by or interested 
in the development initiative:

• the Band Council

• INAC

• lawyers 

• FN members; &

• special interest 

• Time & resources for communications must to be part of the 
budget. 
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Communications
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Negotiations

• Commercial leasing on reserve is often a three-part process: 

• first is the signing of the offer to lease, in this case an 
Application for Commercial Leasing Within an Indian Reserve; 

• then negotiations take place which may take months (note on the 
flowchart that this step is ongoing over a longer period of time); 

• finally both parties sign the lease containing the details of the 
agreed-to provisions
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• Standard Terms: Most standard terms dealing with issues 
such as insurance, tenant improvements, & construction 
standards are dealt with in the standard lease forms or the 
INAC approved equivalent.  

• Mandatory Terms: Legislation & INAC policy impose many 
terms & conditions to be contained in leases of reserve land.  
The words “must”, “shall” or “will” refer to actions that are 
mandatory.  These mandatory terms are contained within 
lease forms.
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• Negotiable Terms: The word “should” refer to actions that 
are strongly recommended, but are negotiable.  The word 
“may” is optional.  Some terms are unique to each lease, 
however, & must be discussed before the best course of 
action can be chosen. Among the provisions that should be 
negotiated at an early stage, the following four are essential:

• The proposed use of the land & the specific development or 
activity planned should be clearly agreed upon. For example, the 
commercial uses of the land might encompass retail stores, a gas 
station & a restaurant.
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• The proposed term of the lease.  

• Commercial leases usually involve the commitment of serious 
investment funds. 

• At a minimum, the lease needs to be long enough to provide for a 
return on that investment. 

• On the other hand, it would likely be impudent to lease lands for 
extensive periods of time beyond the natural lifecycle of a project. 

• There may be better uses for the land later based on new 
opportunities or technologies. Most commercial leases run for decades 
so extra care must be given to the life cycle of any such projects.

• The legal description of the land to be leased; &
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• The proposed rent. 

• The valuation of reserve land can be extremely complex.

• Since the legal environment on a reserve must be taken into 
account when appraising land value, fee simple off-reserve 
value cannot simply be transposed. 

• It may well be necessary to engage appraisers who are 
experienced in the evaluation of reserve lands.
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• Here are a few more items to keep in mind as you are 
preparing to negotiate a commercial lease:

• Be ready to negotiate. You are not expected to agree to all 
terms immediately, so be prepared to go back & forth.

• Understand what is included in the lease. Go through it 
carefully with your team of professionals (Land Manager, lawyer, 
accountant, lease consultant, property inspector, Environmental 
Officer, etc.).
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• Always get decisions & changes in writing since a verbal 
agreement may not stand up in court. Provide copies to all the 
stakeholders.

• Look at all aspects of the lease, beyond the amount of rent, 
as they may be very significant. There are many items, 
sections, & clauses in leases; make sure you understand & 
agree with all of them. Do not overlook the “fine print”.

• Be prepared to walk away. 
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Negotiations
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Meeting with INAC

• Early on in this process, a meeting with your counterparts at 
INAC & the proposed lessee is in order. 

• The Lands Officer at INAC will provide you with information 
about policies & requirements for commercial leasing on your 
reserve. 

• You will be provided with a copy of the Application for 
Commercial Leasing Within an Indian Reserve form (the 
Application), & a copy of the Commercial Lease Precedent 
(CLT), which is a lease template. 
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• Both of these documents are lengthy & require the 
information on all aspects of the lease. 

• It is recommended that at the first meeting to go over the 
Application & ascertain what additional documents will be 
required. 

• The CLT is a template for the lease. 

• Ask questions or clarification if you are not sure.
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Meeting with INAC
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• The Application for Commercial Leasing Within an Indian 
Reserve is the first document that you will have to complete. 
(A sample in provided in Appendix B of this toolkit.) 

• The form consists of several parts:

• General Information

• The lessee if a business; or 

• The lessee if an individual; and

• The property to be leased including legal description with a 
sketch, site plan, or survey; and

• The proposed development or activity.
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• Project Information: the project, including milestone dates, 
project overview, required infrastructure, activities during 
the project phases, waste management, financial information, 
& required authorizations.

• Land Description, including information about surface & 
ground waters, topography & soil types, land uses (past, 
current & adjacent);

• Flora & Fauna, including species at risk, migratory birds, fish, 
vegetation.

• Sites of Special Significance: for historical, cultural, 
archaeological or traditional use reasons.

• Consultation & Public Participation.
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• Other supporting documents that should accompany the 
Application include:

• Identification such as

• a corporate certificate of good standing if the lessee if a 
corporation, or

• an identification document  if the lessee is an individual.

• A development proposal.

• A survey or appropriate plans of the land, and the Land Status 
Report.

• An Environmental Report.

• An Appraisal.

• Any other documents that are relevant to the proposed lease.
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Application Preparation
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Land Survey

• When the FN designated lands on its reserve, a survey of 
those lands was a requirement. 

• That survey may be sufficient for the proposed commercial 
lease being considered if the total of the designated lands 
are being leased. 

• However, if only a portion of the lands are required for the 
current lease, & if the original survey only dealt with the 
boundaries of the designated lands with no subdivision of 
them, then a survey may be in order for the lands intended 
for the current project. 
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• Prepare the Terms of Reference for the surveyor, request an 
estimate of cost for the legal survey & then ask for a cost 
estimate for the legal survey, &  the expected completion 
dates for fieldwork, & the final recording of the plan in the 
Canada Lands Survey Records.

• Depending on the location, it may not be possible to carry out 
a survey in winter or early spring. 

• There will be a time lapse for the review of the survey by the 
FN & INAC, & the final review & recording of it by NRCan. 

• Schedule your survey as far ahead as possible in order to 
avoid delays to your project.
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• Prepare the BCR approving the survey to take place well in 
advance & provide your surveyor with a letter of permission to 
carry out the surveying work on your reserve lands. 

• Once the boundaries of the lands to be leased are clearly & 
officially defined, a Land Status Report must be completed.

• Documentation

• Both the survey plan & the Land Status Report are documents 
that must accompany the Application for Commercial Leasing 
Within an Indian Reserve form when it is submitted to INAC.
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Land Survey
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Environmental Issues

• With larger populations & the great consumption of goods & 
energy, the impact on the environment has increased 
dramatically in the last century. This change has prompted the 
need for a new vision of how to manage activities, & to reduce 
the impact we impose on the natural environment around 
settled areas, the result being the need for organized & well-
planned environmental management of lands

• EM refers to various methods used to manage activities in 
such a manner that reduces the negative effects they create 
on the environment & maintains sustainable development.
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• Any project that requires a commercial lease must take into 
full consideration the environmental impact of the proposed 
project. 

• During the process of designating lands, a thorough EA would 
have taken place. 

• If the completion of the designation is very recent & if there 
has been no new activity on the lands or lands adjacent, then 
possibly no further review is necessary or simply a desk 
review may be all that is required. 

• INAC normally conducts its own review to determine if there 
has been new activity that affects the lands & whether a 
project is likely to cause significant environmental effects 
before making any decision that would allow the project to 
proceed. 

73



• If there are problems to be corrected, or preventative 
measures that need to be taken to prepare for the proposed 
use, the FN & the Lessee must address & resolve them. 

• Depending upon the nature of the particular project, other 
parts of government may also be involved in reviewing the EA, 
e.g. Environment Canada & Fisheries & Oceans Canada.

• Documentation

• Any reports generated by environmental reviews as well as 
plans for remediation or preparation of the lands are 
documents that must accompany the Application for 
Commercial Leasing Within an Indian Reserve form when it is 
submitted to INAC.
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Environmental Issues
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Appraisal

• A basic principle when leasing land is that the FN should 
receive compensation that reflects fair market value. 

• During the process of designating lands, an appraisal would 
have been done. 

• If the completion of the designation is very recent & if there 
has been no other commercial activity on the lands or 
properties adjacent, then probably there has been no change 
in the market value of the property, & no additional appraisal 
is required.
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• If months or years have passed, the values will likely have 
changed. 

• If there is any probability of a significant change in value, 
the original appraisal may be stale-dated; it would be prudent 
& beneficial to obtain an update to the appraisal or even a 
fresh appraisal. 

• The appraisal should be conducted by a registered appraiser 
with the Appraisal Institute or by Public Works Canada & 
Government Services. 
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• Cost

• The cost will depend on the location of the land, the size of the 
parcel, & any subdividing required. If time is a factor, it may be 
expedient for the FN to handle the expense. However, this 
expense may be a negotiating factor with the proposed lessee.  

• Documentation

• The appraiser should provide a written report on the value of the 
property, & this report must accompany the Application for 
Commercial Leasing Within an Indian Reserve form when it is 
submitted to INAC.
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Appraisal
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Application Review by INAC
• At this point, the FN & the Lessee will have filled in the 

relevant Parts of the Application for Commercial Leasing 
Within an Indian Reserve.

• With the Survey, the Environmental Report, the Appraisal 
documents, & other required documents in hand, the complete 
package is assembled & submitted to the INAC Regional 
Office for review. 

• INAC will then check the application & the supporting 
documents to determine if all the needed information is 
provided & that all policy requirements are met. 
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• If INAC determines that the proposed use(s) of the lands 
violates applicable Laws, or allowable uses defined in the 
Designation, or if there are outstanding issues to be addressed, 
INAC will advise the FN & the Lessee in writing indicating:
• The nature of the violation or issue;

• That the leasing process is temporarily suspended until the violation 
or issue is addressed to the satisfaction of INAC;

• That a written response must be provided to INAC within 
30 business days of the date of notification or as agreed upon; &,

• That failure to provide a written response within the prescribed 
period or as agreed upon may terminate the leasing process.

• The FN must then resolve any issues, in tandem with the Lessee, & 
provide INAC with the relevant information &/or documents within 
the timeframe prescribed.
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Application for Review by INAC
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Finalize the Application

• Once all issues are resolved, INAC will advise the FN & the 
Lessee that the Application has been approved & that they 
can now proceed with finalizing the negotiations.

• At this point, the negotiations should be essentially settled & 
only details might need to be adjusted (e.g., starting date, or 
other minor details). 

• The Application for Commercial Leasing Within an Indian 
Reserve must now be signed by both parties, i.e., the FN 
Council & the Lessee. 

• The FN must sign the Release & Indemnity Agreement part of 
the Application, & have it witnessed.

• INAC can now sign off on the Application.
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Finalize the Application
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The Lease

• Drafting the Lease

• With the Application signed off by INAC, the drafting of the 
Lease can proceed.  INAC has developed a Commercial Lease 
Precedent (a template), which is a living document that will be 
amended from time to time as policy changes, case law is 
developed, or experience dictates. 

• The actual Lease is drafted by INAC in co-operation with the 
FN. 

• Your Legal Counsel must be part of this drafting process.
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• Executing the Lease

• Executing the Lease involves signing of the Lease by the 
Minister of INAC, by the FN Council, & by the Lessee, along 
with witnesses.

• Amending the Lease

• Since the Lease is between the Crown & the Lessee, any 
amendments to the Lease agreed to by the FN must also be 
approved by INAC. 
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The Lease
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Distribution & Registration of the Lease

• Distribution of the Lease

• There must  be at least four executed original Commercial 
Leases documents, which will be distributed as follows:

• One for the Indian Lands Registry.

• One for the FN

• One for the Lessee (may be more than one lessee)
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• Registration of the Lease

• As noted above, one of the executed original Commercial 
Leases document will be registered in the Indian Lands 
Registry at the appropriate INAC Regional Office, 
accompanied by the supporting documents. 
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Distribution & Registration of the Lease
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Managing the Lease

• Once the Lease has been executed, the Lessee has been granted 
possession of the land & can proceed with development plans. 

• This is the onset of new responsibilities for FN staff:

• collecting payments;

• monitoring (rent review, insurance, environment, breaches of terms & 
conditions, disputes);

• overseeing people, organizations & companies associated with the 
Lease;

• instruments which modify the original Lease & documents associated 
with either;

• other related items as they arise.
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Managing the Lease
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Monitoring for Compliance

• Compliance monitoring is comparing the actual to the 
expected.  Compliance is “what is expected set out as a 
set of rules or requirements”. Once the lease has been 
executed and the term has begun, ongoing monitoring 
for compliance to the terms, to any environmental 
considerations, and to all applicable bylaws, must take 
place.
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• What Do You Monitor?

• Monitor to see that the terms of lease are being observed.  
This could be anything from ensuring compliance with building 
codes, to paying rent, to sewage treatment.  

• When monitoring a lease, it is prudent to inspect both the land 
and lease file on a periodic basis.  This will involve two kinds of 
inspection:

• Site Inspections: Inspect the location, environment, physical 
condition and use of land and resources.  Use this to confirm that 
the conditions of the lease are being met.

• Desk Inspections: Use inquiries and file reviews to confirm that 
terms such as payments, approvals, insurance provisions, 
applicable certificates are being met and to ensure that their 
corporate status is still in good standing.  
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• Monitoring is used to achieve land and resource administration 
objectives and take corrective action when necessary.  This is 
accomplished in three ways:

• Uphold the law and contracts: Monitor as required by statute or 
the terms of an instrument.

• Prevent problems: Encourage compliance by inspecting sites and 
paperwork in a visible way.  This in turn should prevent future 
problems.

• Solve problems: Monitoring will spot those cases where action is 
needed.   It is also used to help us decide on a course of 
corrective action when required.
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Monitoring Functions

• Instruments, such as leases, often impose conditions on the 
lessee.  Monitor both the actual parcel(s) of land and the 
required documentation from the lessee to make sure that 
they are living up to their contractual commitments.  The 
following are some examples of the monitoring function:

• Inspection: At the site, check the condition of the land, buildings 
and the environment or other applicable items.  Desk inspections 
may include checking for certificates of valid insurance, for 
compliance of terms or for certification of corporate or financial 
status.
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• Detection: There are times when terms are not being met.  For 
example, buildings may be found in disrepair.  When this happens, 
record the facts and if necessary, gather evidence and take 
appropriate action under the terms of the instrument.

• Reporting: In very serious cases, such as a toxic waste spills, 
report the infraction immediately to an agency such as 
Environment Canada who has the authority to take the necessary 
action under their legislation.  Use reports on other issues such as 
unpaid insurance to make decisions and advise those involved of 
the consequences for failure to comply.
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Monitoring Stages

• Monitoring instruments involves the following seven 
stages:

• Assessment involves the review of instruments to assess 
the risks, costs and benefits of monitoring options.  This 
review becomes the instrument inventory.

• Consultation involves interested parties in the planning 
and execution of monitoring strategies.  This could 
result in memoranda of understanding, joint monitoring 
strategies or other types of agreements to achieve this 
goal.
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• Planning involves the allocation of resources and the scheduling of 
activities to meet goals.

• Desk Inspections involve the review of information to assess 
compliance with items such as payments, accounting reports and 
insurance renewals.

• Site Inspections involve checking the land, resources and related 
information to confirm compliance with items such as site 
maintenance.

• Reporting involves the recording of inspection findings and passing 
them to all interested parties for action.

• Evaluation involves the review of monitoring activities against 
needs and goals.
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Steps in Compliance Monitoring 

• Provide (computer generated) documents  (with suitable 
disclaimers) to agreement holders at time of signing or 
before, to explain in simple language: 

• primary obligations found in terms and conditions (e.g. payment 
of rent and GST, provision of insurance certificates, payment 
of taxes and utilities), 

• FN by-laws, 

• Land Use Planning (LUP), zoning, etc., 

• roles and responsibilities of INAC, 

• enforcement penalties and remedial actions.
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• Prepare an annual monitoring strategy based on an 
assessment of the risks, costs and benefits on monitoring 
options for all active land and resource instruments (i.e., 
monitor based on priorities, major risk to health, safety, 
land, resources, and environment).

• Enter monitoring items (i.e., commercial leasing) and 
monitoring schedule into NetLands and/or other appropriate 
systems (e.g., EMS); include items such as:
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a) For leasing purposes

• Insurance

• Rent collection

• Building code compliance

• Crop inspection

• Inspection requirements (site inspection, desk audit)

• FN bylaws

• Zonings

b) For environmental legislative requirements
• CESS

• CEPA

• SARA
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• Schedule monitoring site inspections & desk audits

• Forward notices of upcoming requirements to agreement holder 
based on monitoring schedule (when applicable):

• Rent review

• Annual payments, etc.

• Self-monitoring reports

• Third party monitoring

• Audits and inspections

• Record inspection findings resulting from site inspections and desk 
audits in NetLands and provide copies of findings to all involved.
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• Where a breach or default of an agreement is identified or 
reported, the responsible officer: 

• will verify details of the report and obtain any additional information 
needed to determine best course of action (e.g., consult enforcement 
agencies, DOJ, etc.)

• The responsible officer will decide on a course of action based on 
facts of the situation.  This may require the officer to: 

• give notice to agreement holder and seek to remedy default or 
breach; 

• take appropriate action under the terms of the instrument, FN by-
laws, etc.; 

• report to appropriate authority (e.g., Environment Canada, Health 
Canada etc., if applicable).
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• Document offences and enforcement actions taken, as well as 
the rationale for action taken.

• The responsible officer will assess results of action taken to 
determine if: 

• breach, default, or dispute has been resolved and that any damage 
done has been repaired; 

• conduct follow-up investigations to assess the results of 
remediation taken to resolve contraventions.
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Monitoring for Compliance
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Challenge #4

Lease Process
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Commercial Lease Precedent Document

The CLP is not a standard-form document. 

It is a basic form of a Lease and each clause has been given 
careful consideration as part of the entire Lease. 

Ensure that all changes to the basic Lease document are 
approved by INAC & your legal counsel.

Keep in mind that changes should be kept to a minimum.
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